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Motion to Dismss Petition or for Sunmary Final Order Dism ssing
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before the D vision of Adm nistrative Hearings, by its
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STATEMENT OF THE | SSUES

The issues are whether Petitioner's rule challenge petition
shoul d be dism ssed for failure to present issues that neet the
requi renents of Sections 120.56(1), 120.56(3), and 120.56(4),
Florida Statutes, and if so, whether Respondent is entitled to
an award of costs and attorneys' fees pursuant to Sections
120.569(2)(e), 120.595(3), and 120.595(4), Florida Statutes.

PRELI M NARY STATEMENT

On Cctober 10, 2000, Petitioner Philip J. Stoddard
(Petitioner) filed a Request for Formal Adm nistrative Hearing.
Petitioner's request chall enged one of Respondent Departnent of
State, Division of Licensing' s (Respondent) existing rules, Rule
1C-3.100(3)(a), Florida Adm nistrative Code, as an invalid
exerci se of delegated |egislative authority. Petitioner also
all eged that certain of Respondent's statements were rules and
t hat Respondent had not adopted them as required by Section
120.54, Florida Statutes.

On Cctober 17, 2000, the Division of Admi nistrative
Hearings issued an Order of Assignnent. This order advised the
parties that the case was assigned to Adm nistrative Law Judge
Harry L. Hooper.

On Cctober 20, 2000, Respondent filed a Motion to Dism ss

Petition or for Sunmary Final Order Dism ssing Rule Chall enge



Petition for Failure to Constitute a Cause of Action and for
Lack of Standing.

On Cctober 23, 2000, the Division of Admi nistrative
Hearings transferred the case to the undersigned.

Petitioner filed a Motion for Leave to Anend on Cctober 23,
2000. Petitioner sinmultaneously filed an Arended Request for
Formal Adm nistrative Hearing in the instant case.

On Cctober 24, 2000, the undersigned issued a Notice of
Hearing, scheduling the formal hearing for Novenber 6, 2000.

The hearing is hereby cancelled for the reasons set forth bel ow
On Cctober 25, 2000, Petitioner filed a Mdtion to Shorten Tine
for Discovery. That sane day, Respondent filed a Mdtion to
Abate Further Motion/ D scovery Practice Pending Ruling on

Di spositive Mtion to D sm ss.

On Cct ober 25, 2000, Respondent filed its response in
opposition to Petitioner's Mition for Leave to Amend.
Petitioner's Mdtion for Leave to Amend is denied for the reasons
set forth below in the Conclusions of Law.

On Cctober 26, 2000, Petitioner filed an Anmended Motion to
Shorten Tine for Discovery.

On Cctober 27, 2000, Petitioner filed a Menorandum of Law
in Opposition to Respondent's Mdtion to Dismss or for Sunmmary

Fi nal Order.



On Cct ober 27, 2000, the undersigned heard oral argunent in
a tel ephone conference on all pending notions. During that
conference, the undersigned granted Respondent's Mtion to Abate
Further Motion/Di scovery practice Pending Ruling on Dispositive
Motion to Dism ss.

After the tel ephone conference on Cctober 27, 2000,
Petitioner filed a Notice of Wthdrawal of: (1) Petitioner's
Motion to Shorten Time for Discovery; and (2) Petitioner's
Chall enge to Rule 1-C3.100(3)(a), Florida Adm nistrative Code.

FI NDI NGS OF FACT

1. Petitioner filed an application for a Class "C' private
i nvestigator license on or about My 15, 2000.

2. By letter dated Septenber 5, 2000, Respondent advi sed
Petitioner that his application for a Cass "C' |license as a
private investigator was denied. The letter stated as foll ows
in relevant part:

Failure to qualify under Section 493. 6203,
Florida Statutes. You have not denonstrated
the necessary |lawfully gai ned, verifiable,
full -time experience or appropriate
training. Your application is therefore
bei ng deni ed.

3. Petitioner filed a request for an adm nistrative
heari ng wi th Respondent on or about Septenber 13, 2000. He

filed an anmended request for hearing wth Respondent on or about

Sept enber 15, 2000.



4. On Septenber 27, 2000, Respondent issued an Order
Dismssing Petition with Leave to Anend. This order referenced
Rul e 28-106.201(2), Florida Adm nistrative Code, and found that
Petitioner's hearing request was substantially deficient because
it did not contain the foll ow ng:

(a) An explanation of how the petitioner's
substantial interest will be affected by the
agency determ nati on;

(b) A statenment of disputed issues of
material fact. The Petitioner has not

di sputed the material facts at issue in this
case; which is whether the Petitioner
provided the Division with information which
the Division could then verify.

Verification is achieved by actually
speaking with the persons provided by an
applicant to obtain information as to what
duties were perfornmed and to obtain a
percentage of the tinme worked which invol ved
i nvestigative work. Petitioner provided

i nformati on concerning former enployers in
the Affidavit of Experience section of the
application. After submtting the
application, Petitioner submtted an
affidavit froman investigator, however that
i nvestigator was not Petitioner's enployer
and therefore not in the position to verify
Petitioner's experience. For the first

tinme, in Petitioner's requests for a
hearing, Petitioner submts information
concerning a fornmer career in executive
recruiting consisting of an affidavit,
notarized in Maryland, of a forner co-
worker. This information was never provided
to the Division and is not |isted anywhere
on the application submtted by Petitioner
nor is there any way to verify any of the
information in that affidavit as the
affiant's address and tel ephone nunber are
not provided. In his petitions for hearing
Petitioner has raised only | egal issues




which are not legally the forumof a fornmal
adm ni strative hearing. Section 120.569(1),
Florida Statutes . :

(c) A concise statenent of the ultimte
facts alleged, including the specific facts
the petitioner contends warrant reversal or
nodi fication of the agency's proposed
action;

(d) A statenent of the specific rules or
statutes the petitioner contends require
reversal or nodification of the agency's
proposed action . . . . (Enphasis added)

5. Respondent's Order Dismssing Petition with Leave to
Amend al so determned that: (a) Petitioner's hearing requests
inmproperly mxed rule validity chall enge argunents for Section
120.56, Florida Statutes, proceedings wth disputed materi al
fact argunents for proceedi ngs under Sections 120.569 and
120.57, Florida Statutes; (b) Petitioner's argunent that his
Juris Doctorate training and related | egal work experience net
the statutory requirenents of Section 493.6203(4), Florida
Statutes, was a statutory construction/legal argunment presented
in the guise of factual issues; (c) The Division of
Adm ni strative Hearings does not have jurisdiction to decide
constitutional validity argunents in a Section 120.57(1),
Florida Statutes, proceeding; and (d) Petitioner's argunment that
he is entitled to |licensure by default due to the failure of the
agency to neet the 90-day tinme requirenent of Section 120. 60,

Florida Statutes, is a legal issue in light of the tolling

provi sion of Section 493.6108, Florida Statutes.



6. In a footnote to the Order Dism ssing Petition with
Leave to Anmend, Respondent referred to two docunents that
Respondent attached as a courtesy to Petitioner. The first
docunent was Respondent's Opinion Letter No. 92-50. This letter
responded to a specific inquiry, determ ning that an attorney,
who was not a nenber of the Florida Bar and who wanted to
perform sub-contract investigative work for a |icensed private
i nvestigation agency, was not exenpt under Section 493.6102(6),
Florida Statutes, fromhaving to separately qualify for "C'

i censure requirenents.

7. The second docunent was Respondent's internal
menor andum identified herein as OQpinion No. 92-4. This
menor andum det erm ned that |egal training and work experience of
attorneys do not automatically qualify themfor a Cass "C
license. Instead, each application should be considered on a
case-by-case basis.

8. On COctober 10, 2000, Petitioner filed his Request for
Formal Adm nistrative Hearing, citing Section 120.54, Florida
Statutes, as authority to challenge certain of Respondent's
rules and statenments defined as rules. Petitioner clains that
Respondent routinely applies heightened scrutiny to applications
subm tted by attorneys, persons who are qualified to be
attorneys, or others who have research and investigative skills

but no actual police or crimnal justice experience.



9. Petitioner's hearing request first argues that
Respondent's Order Dism ssing Petition with Leave to Anend,
together wwth its attachnents, all of which are referenced
above, set forth policies having the effect of rules.

10. In Petitioner's "First Rule Challenge," he argues that
Respondent's interpretation of the time limtations for
processing license applications in Section 120.60, Florida
Statutes, together with Respondent's interpretation of the
tolling provisions of Section 493.6108(1), Florida Statutes,
constitute a rule. Petitioner concludes that Respondent is
wi t hout del egated legislative authority to extend the 90-day
application processing tinme of Section 120.60, Florida Statutes,
unl ess Respondent does not receive the fingerprint investigation
report required by Section 493.6108(1), Florida Statutes, prior
to the expiration of the 90-day processing period.

11. Petitioner's "Second Rule Chall enge" argues that
Respondent's Opi nion No. 92-4, a nenorandum dated January 23,
1992, constitutes a rule because: (a) Respondent uses the
opinion to define the "practice of law'; and (b) Respondent
relies on the opinion in refusing to recogni ze experi ence gai ned
by lawers in the practice of their profession unless the | awer
was engaged in "full-time investigative work." However
Respondent concl udes by acknow edgi ng that the opinion

reconmmends a case-by-case anal ysis of each attorney's



application to determ ne whether the attorney has the experience
and training required by Section 493.6203(4), Florida Statutes.

12. Petitioner's "Third Rul e Chall enge" al so argues that
Respondent's Opi nion No. 92-4 constitutes a rule. According to
Petitioner, Respondent relies on the opinion to find that an
attorney, even if a menber of the Florida Bar, |acks creditable
"col l ege coursework related to crimnal justice, crimnology, or
| aw enforcenment adm nistration.” See Section 493.6203(4)(b),
Florida Statutes. Petitioner concludes that Respondent does not
have authority to interpret the nmeaning of the statutory term
"related to," so narrowy.

13. Petitioner's hearing request did not include a "Fourth
Rul e Chal | enge. "

14. Petitioner's "Fifth Rule Challenge" states that
Respondent's Opinion Letter No. 92-50, dated October 20, 1992,
is an unpronul gated rule. Petitioner clains that Respondent
relies on this opinion to set broad policy concerning the
agency's treatnent of the experience and educati onal
qualification of unlicensed attorneys. Petitioner states that
the opinion infringes on the regulatory jurisdiction of the
Florida Bar. Petitioner asserts that he is substantially
af fected because he is an unlicensed attorney.

15. Petitioner's "Sixth Rule Challenge" states that

Respondent's Order Dismssing Petition with Leave to Anend is an



unpromnul gated rule. Specifically, Petitioner clainm Respondent
created a rule by refusing to credit applicants with work
experience that is not "verifiable by actually speaking with the
persons provided by an applicant to obtain information as to
what duties were perfornmed and to obtain a percentage of the
time worked which involved investigative work." According to
Petitioner, Respondent has no authority to establish such an
agency specific neaning of the common term "verifiable
experience. "

16. Petitioner's "Seventh Rule Chall enge" argues that
Respondent has adopted a special neaning for the term"private
i nvestigation"” which contravenes the statute. Petitioner takes
issue wth Respondent's interpretation of "private
i nvestigation" as defined in Section 493.6101(17), Florida
Statutes. Petitioner also challenges Respondent's
interpretation of the experience requirenent of Section
493. 6203(4), Florida Statutes.

17. Petitioner has withdrawn his "Ei ghth Rule chall enge"
regarding the validity of Rule 1C3.100(3)(a), Florida
Adm ni strati ve.

CONCLUSI ONS OF LAW

18. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and parties to this

proceedi ng. Sections 120.54 and 120.56, Florida Statutes.

10



19. Petitioner's request for hearing pursuant to Section
120.56(4)(b), Florida Statutes, must show that he is
substantially affected by agency statenents neeting the
definition of a rule and that Respondent has not adopted the
statenments as rules. Petitioner has not net this burden in his
Request for Formal Adm nistrative Hearing filed with the
Di vi sion of Adm nistrative Hearings on Cctober 10, 2000, or his
proposed Anended Request for Formal Admi nistrative Hearing filed
with the Division of Adm nistrative Hearings on Cctober 23,
2000.

20. Section 120.52(15), Florida Statutes, defines a "rule"
as follows in pertinent part:

(15) "Rule" neans each agency statenent of
general applicability that inplenents,
interprets, or prescribes |law or policy or
descri bes the procedure or practice

requi renent of an agency and includes any
form which i nposes any requirenment or
solicits any information not specifically
required by statute or by an existing rule.
The term al so includes the anendnent or
repeal of a rule. The term does not

i ncl ude:

(a) Internal managenent nenoranda whi ch do
not affect either the private interests of
any person or any plan or procedure
inportant to the public and which have no
application outside the agency issuing the
menor andum

(b) Legal nenoranda or opinions issued to
an agency by the Attorney Ceneral or agency
| egal opinions prior to their use in
connection wth an agency action.

11



21. Section 120.54, Florida Statutes, provides as follows
in relevant part:

120. 54 Rul enmaki ng

(1) CGENERAL PROVI SI ONS APPLI CABLE TO ALL
RULES OTHER THAN EMERGENCY RULES. - -

(a) Rulemaking is not a matter of agency

di scretion. Each agency statenent defined
as a ruled by s. 120.52 shall be adopted by
t he rul emaki ng procedure provided by this
section as soon as feasible and practicable.

* * %

(e) No agency has inherent rul emaking
authority .

(5) UNI FORM RULES. - -

(a)l. By July 1, 1997, the Adm nistration
Comm ssi on shall adopt one or nore sets of
uni formrules of procedure which shall be
reviewed by the coonmittee and filed with the
Department of State. Agencies nust conply
with the uniformrules by July 1, 1998. The
uni formrul es shall establish procedures
that conply with the requirenent of this
chapter.

(b) The uniformrules of procedure adopted
by the comm ssion pursuant to this
subsection shall include, but not be Ilimted
t o:

4. Uniformrules of procedure for the
filing of petitions for adm nistrative
heari ngs pursuant to s. 120.569 or s.
120.57. Such rules shall include:

a. The identification of the petitioner.

12



b. A statement of when and how t he
petitioner received notice of the agency's

action.
c. An explanation of how the petitioner's
substantial interests are or wll be

af fected by the action or proposed action.
d. A statenent of all material facts

di sputed by the petitioner or a statenent of
the specific facts the petitioner contends
warrant reversal or nodification of the
agency's proposed action.

f. A statenent of the specific rules or
statutes the petitioner contends require
reversal or nodification of the agency's
proposed acti on.

g. A statenent of the relief sought by the
petitioner, stating precisely the action
petitioner w shes the agency to take with
respect to the proposed action.

22. Section 120.56, Florida Statutes, states as follows in
pertinent part:

120.56 Challenges to rules.--

(1) GENERAL PROCEDURES FOR CHALLENG NG THE
VALIDITY OF A RULE OR A PROPOSED RULE. - -

(a) Any person substantially affected by a
rule or a proposed rule may seek an

adm ni strative determ nation of the
invalidity of the rule on the ground that
the rule is an invalid exercise of del egated
| egi sl ative authority.

(b) The petition seeking an adm nistrative
determ nation nust state with particularity
the provisions alleged to be invalid with
sufficient explanation of the facts or
grounds for the alleged invalidity and facts
sufficient to show that the person
challenging a rule is substantially affected
by it, or that the person challenging a
proposed rule would be substantially
affected by it.

(c) The petition shall be filed with the

di vi sion .

13



(e) Hearings held under this section shal
be conducted in the sane manner as provided
by ss. 120.569 and 120.57, except that the
adm ni strative |law judge's order shall be
final agency action.

(4) CHALLENG NG AGENCY STATEMENTS DEFI NED
AS RULES; SPECI AL PROVI SI ONS. - -

(a) Any person substantially affected by an
agency statenent may seek an admnistrative
determ nation that the statenent violates s.
120.54(1)(a). The petitioner shall include
the text of the statenment or a description
of the statenent and shall state with
particularity facts sufficient to show that
the statenent constitutes a rul e under s.
120.52 and that the agency has not adopted
the statenment by the rul emaki ng procedure
provi ded by s. 120. 54.

23. Section 120.569, Florida Statutes, states as follows
in relevant part:

120. 569 Decisions which affect substanti al
interests.--

(1) The provisions of this section apply in
all proceedings in which the substanti al
interests of a party are determ ned by an
agency, unless the parties are proceedi ng
under s. 120.573 or s. 120.574. Unless

wai ved by all parties, s. 120.57(1) applies
whenever the proceeding invol ves a di sputed
i ssue of material fact. Unless otherw se
agreed, s. 120.57(2) applies in all other
cases. :

(2)(a) Except for any proceedi ng conducted
as prescribed in s. 120.56, a petition or
request for a hearing under this section
shall be filed with the agency. |If the
agency requests an adm nistrative | aw judge
fromthe division, it shall so notify the
division wwthin 15 days after receipt of the
petition or request. :

* * %

14



(c) Unless otherw se provided by |law, a
petition or request for hearing shal

i nclude those itens required by the uniform
rul es adopted pursuant to s. 120.54(5)(b)4.
Upon the receipt of a petition or request
for hearing, the agency shall carefully
review the petition to determne if it
contains all of the required information. A
petition shall be dismssed if it is not in
substantial conpliance with these
requirenents or it has been untinely filed.
D smissal of a petition shall, at |east

once, be without prejudice to the
petitioner's filing a tinmely anmended
petition curing the defect, unless it

concl usively appears fromthe face of the
petition that the defect cannot be cured.
The agency shall pronptly give witten
notice to all parties of the action taken on
the petition, shall state with particularity
its reason if the petition is not granted,
and shall state the deadline for filing an
amended petition if applicable.

(d) The agency may refer a petition to the
di vision for the assignnent of an

adm ni strative law judge only if the
petition is in substantial conpliance with

t he requi renment of paragraph (c).

24. Section 120.60, Florida Statutes, states as follows in
rel evant part:

120. 60 Licensing.--

(1) Upon receipt of an application for a

i cense, an agency shall exam ne the
application and, within 30 days after such
receipt, notify the applicant of any
apparent errors or om ssions and request any
additional information the agency is
permtted by law to require. An agency
shall not deny a license for failure to
correct an error or om ssion or to supply
addi tional information unless the agency
tinmely notified the applicant within this 30
day period. An application shall be

consi dered conpl ete upon recei pt of al

15



requested informati on and correction of any
error or omssion for which the applicant
was tinely notified or when the tinme for
such notification has expired. Every
application for a license shall be approved
or denied within 90 days after receipt of a
conpl eted application unless a shorter
period of tinme for agency action is provided
by law. The 90-day tinme period shall be
tolled by the initiation of a proceeding
under ss. 120.569 and 120.57. An
application for a Iicense nust be approved
or denied within the 90-day or shorter tine
period, within 15 days after the concl usion
of a public hearing hold on the application,
or within 45 days after a recomrended order
is submtted to the agency and the parties,
whi chever is later. The agency must approve
any application for a license or for an
exam nation required for licensure if the
agency has not approved or denied the
application wthin the tine periods
prescribed by this subsection.

25. Section 493.6101, Florida Statutes, states as foll ows
in relevant part:

(16) "Private investigator" neans any

i ndi vi dual who, for consideration,
advertises as providing or perfornms private
i nvestigation. :

(17) "Private investigation” nmeans the

i nvestigation by a person or persons for the
pur pose of obtaining information with
reference to any of the following matters:
(a) Crinme or wongs done or threatened
against the United States or any state or
territory of the United States, when
operating under express witten authority of
t he governnental official responsible for
aut hori zing such investigation.

(b) The identity, habits, conduct,
novenent s, whereabouts, affiliations,

16



associ ations, transactions, reputation, or
character of any society, person, or group
of persons.

(c) The credibility of witnesses or other
persons.

(d) The whereabouts of m ssing persons,
owners of abandoned property or escheated
property, or heirs to estates.

(e) The location or recovery of |ost or
stol en property.

26. Section 493.6102, Florida Statutes, states as foll ows
in pertinent part:

493. 6102 Inapplicability of parts | through
|V of this chapter.--This chapter shall not

apply to:

(6) Any attorney in the regular practice of
her or his profession.

Rul e 1C-3.100(3)(c), Florida Adm nistrative Code, which was not
chal | enged by Petitioner, states that "[t]he term'attorney’
means a nenber of the Florida Bar engaged in the practice of |aw
inthis state.™

27. Section 493.6203(4), Florida Statutes, states as
follows in relevant part:

(4) An applicant for a Cass "C' |license
shal | have 2 years of |awfully gai ned,
verifiable, full-tinme experience, or
training in one, or a conbination of nore
t han one, of the foll ow ng:

(a) Private investigative work or rel ated
fields of work that provided equival ent
experience or training.

(b) College coursework related to crim nal
justice, crimnology, or |aw enforcenent
adm ni stration, or successful conpletion of

17



any |law enforcenent-related training
received fromany federal, state, county, or
muni ci pal agency, except that no nore than 1
year may be used fromthis category.

28. Section 493.6105, Florida Statutes, provides as
follows in pertinent part:

493.6105 Initial application for license.--
(1) Each individual, partner, or principal
officer in a corporation, shall file with
the departnent of a conplete

application

(3) The application shall contain the
foll ow ng informati on concerning the
i ndi vi dual signing sane:

* * %

(j) A full set of fingerprints on a card
provi ded by the departnent and a fingerprint
fee to be established by rule of the

depart nent based upon costs determ ned by
state and federal agency charges and

depart nent processing costs.

29. Section 493.6108, Florida Statutes, provides as
follows in relevant part:

493. 6108 |Investigation of applicants by
Departnent of State.--

(1) Except as otherw se provided, prior to
the i ssuance of a license under this
chapter, the departnent shall make an

i nvestigation of the applicant for a
license. The investigation shall include:
(a)l. An exam nation of fingerprint records
and police records. Wen a crimnal history
anal ysis of any applicant under this chapter
is perforned by neans of fingerprint card
identification, the time limtations

prescri bed by s. 120.60(1) shall be tolled

18



during the tinme the applicant's fingerprint
card is under review by the Departnent of
Law Enforcenent or the United States
Departnent of Justice, Federal Bureau of

| nvesti gati on.

Petitioner's Mdtion for Leave to Anend

30. Petitioner's anended hearing request refers to
Respondent's Cctober 17, 2000, Order Denying Formal Hearing and
Referring to Informal Hearing. 1In this order, Respondent denied
Petitioner's request for a formal hearing pursuant to Section
120.57(1), Florida Statutes, relative to the denial of
Petitioner's private investigator |icense application, and
determ ned that Petitioner could only challenge the denial of
licensure in an informal proceedi ng under Section 120.57(2),

Fl ori da Statutes.

31. The anended hearing request also adds a "Ninth Rule
Chal | enge, " asserting that Respondent has no authority to
determ ne whether allegations in a request for a hearing
pursuant to Section 120.57(1), Florida Statutes, present
di sputed issues of material fact or whether the issues raised by
a party should be heard as issues of |aw pursuant to Section
120.57(2), Florida Statutes.

32. Petitioner's Mdtion for Leave to Amend is denied for
two reasons. First, Respondent has jurisdiction to determ ne
whet her a request for hearing presents disputed issues of

material fact, and if not, to offer the requesting party an

19



opportunity for an informal proceeding. Sections 120.569 and
120.57, Florida Statutes. An agency may retain jurisdiction and
proceed with an informal hearing, when the agency concl udes that
no di sputed material issues of fact have been denonstrat ed.

Village Salon, Inc. v. Dvision of Al coholic Beverage and

Tobacco, 463 So. 2d 278 (Fla. 1st DCA 1984). Any alleged errors
fromsuch a ruling, and any alleged errors in the conduct of
informal proceedings in lieu of a requested formal proceeding,
are matters that are subject to appeal follow ng the issuance of

a final order in that proceeding. N colitz v. D vision of

Opticianry, 609 So. 2d 92 (Fla. 1st DCA 1992). On the other
hand, the Division of Adm nistrative Hearings has no
jurisdiction to require Respondent to refer cases for fornal
heari ng pursuant to Section 120.57(1), Florida Statutes.

33. Second, the additional facts presented and new i ssues
raised in Petitioner's amended hearing request are not
appropriate for resolution in a proceedi ng brought pursuant to
Sections 120.56(3) and 120.56(4), Florida Statutes.
Petitioner's argunment that Respondent's Cctober 17, 2000, order
constitutes a rule nerely reflects Petitioner's disagreenent
w th Respondent's exercise of discretion under Sections 120. 569
and 120.57, Florida Statutes. Petitioner is attenpting to
present an inproper |egal argunment on a procedural issue within

Respondent's jurisdiction.

20



Motion to Dismss or for Summary Final O der

34. For purposes of the pending Mdtion to Dismss Petition
or for Summary Final Order D sm ssing Rule Challenge Petition,
all of Petitioner's factual allegations have been taken as true.
It conclusively appears fromthe face of the petition that the
defects in the petition cannot be cured.

35. Respondent's Septenber 27, 2000, Order Di sm ssing
Petition with Leave to Anend pursuant to Rule 28-106. 201,

Fl orida Adm nistrative Code, is not a "rule" as defined in
Section 120.52(15), Florida Statutes. Sections 120.54(5)(a)l.,
120.54(5)(b)4., and 120.569(2)(c), Florida Statutes, required
Respondent to apply the procedural rule to determ ne whet her
Petitioner's initial hearing requests contained all the required
information. Finding that the petitions were not in substantial
conpliance with the rule, Respondent stated its reasons with
particularity and gave Petitioner a deadline for filing an
amended petition. See Section 120.569(2)(c), Florida Statutes.

36. Respondent's Order Dism ssing Petition wth Leave to
Amend essentially determ ned that Petitioner's initial hearing
requests presented only legal argunents involving matters of
statutory interpretation. As stated above, Petitioner's only
recourse to challenge this determnation is by appeal fromthe

final order to be issued in the case pendi ng before Respondent.
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37. Respondent attached an agency opinion letter and an
interoffice menorandumto its Septenber 27, 2000, Order
Dismssing Petition with Leave to Anend. Respondent did not
rely on these opinions in making its decision about Petitioner's
initial hearing requests. They were furnished to Petitioner as
a courtesy, illustrating Respondent's direct application of the
licensing criteria under Section 493.6203(4), Florida Statutes,
in response to other inquiries. Moreover, Section 120.52(15),
Florida Statutes, specifically exenpts these docunents fromthe
definition of a rule.

38. Respondent denied Petitioner's |icense application
based solely on his failure to neet the requirenents of Section
493. 6203(4), Florida Statutes. Respondent's interpretation of
that statute in this case sinply followed the plain | anguage of
the law. Respondent's interpretation of the statutory ternms was
reasonabl e and not unduly restrictive. It did not create any
additional requirenents or depart fromthe comon understandi ng
of the terns used in the statute. An agency's interpretation of
the law that it is required to interpret and enforce is entitled

to great weight and deference. P.W Ventures Inc. v. Nicols,

533 So. 2d 281, 283 (Fla. 1988).
39. Section 493.6108(1), Florida Statutes, clearly states
that the 90-day tinme period for processing |license applications

set forth in Section 120.60(1), Florida Statutes, is tolled
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during the time fingerprint cards are being anal yzed by | aw
enforcenent agencies. Respondent did not create a rule by
interpreting these statutes to nean that the 90-day tinme period
for processing Petitioner's application was suspended or
tenporarily stopped while his fingerprint card was bei ng

anal yzed. The agency is not required to accept Petitioner's
interpretation that the tolling provisions of Section
493.6109(1), Florida Statutes, do not apply if the fingerprint
card is received by Respondent within the 90-day tine frane.
Consequently, there is no nerit to Petitioner's first rule
chal | enge.

40. Opinion 92-4 is not an unpronul gated rule that defines
the "practice of |aw to exclude experience gained by |awers in
the practice of their profession unless the |awer proves he was
engaged in full-time investigative work." Additionally, Opinion
92-4 is not an unadopted rule that prevents an attorney from
receiving credit for "college coursework related to crim nal
justice, crimnology, or |law enforcenent adm nistration."

Li kew se, Opinion Letter 92-50 does not constitute a rule that
has not been adopted by concluding that "[a]n attorney who is
not licensed to practice lawwithin the state . . . and who is
wor ki ng as an investigator for various law firns is not exenpt
fromthe licensure requirenents for a private investigator under

Chapter 493, Florida Statutes." To the contrary, both opinions

23



specifically track the legislative intent of Sections
493.6102(6) and 493.6203(4), Florida Statutes, read in pari
materia, in concluding that an attorney is entitled, on a case-
by-case basis, to credit for verified full-tinme investigative
experience or for a conbination of that full-tinme work and any
credi bl e coll ege coursework, but not entitled to credit for
experience in the practice of law as that termis comonly
under st ood or based solely on training as an attorney.
Accordingly, Petitioner's second, third and fifth rule
chal l enges are without nerit.

41. Respondent has not created an unpromnul gated rul e by
interpreting the term"verifiable" in Section 493.6203(4),
Florida Statutes, as neaning capable of being verified by
speaking with persons provided by an applicant to obtain that
information. Instead, Respondent's statutory interpretation of
"verifiable" is consistent wwth the obvious |egislative intent
for Respondent to confirmor substantiate the accuracy of any
sworn statenment about an applicant's experience and training.
Therefore, Petitioner's sixth rule challenge is without nerit.

42. Simlarly, Respondent did not rely on an unadopted
rule in interpreting the termprivate investigation as defined
in Section 493.6101(17), Florida Statutes. Respondent does not
have a policy that excludes applicants who do not have | aw

enf orcenent experience unless they prove that they have full-
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tinme experience in "investigative activity," which is the
equi val ent of police experience.

43. Under Section 493.6203(4), Florida Statutes,
Respondent may eval uate an applicant's private investigative
work or related fields of work that provide equival ent
experience or training. Rule 1C-3.100(3)(3), Florida
Adm ni strative Code, defines equival ent experience and
specifically states that equival ent experience includes, but is
not limted to, detectives, |aw enforcenent officers, insurance
investigators or adjustors, etc. Petitioner withdrew his
challenge to this existing rule because he was not adversely
affected by it.

44, Respondent is not required to accept Petitioner's
interpretation of Sections 493.6101(17) and 493.6203(4), Florida
Statutes, as providing nothing nore than a guide for the agency.
For these reasons, there is no nerit to Petitioner's seventh
rul e chal | enge.

45, Petitioner admts that he is an unlicensed attorney.
He al so admts that he seeks a license as a private investigator
as defined in Section 493.6101(16), Florida Statutes, in order
to performprivate investigations under Section 493.6101(17),
Florida Statutes, and to file clainms for abandoned property
cl ai mants under Chapter 717, Florida Statutes, D sposition of

Uncl ai ned Property.
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46. Petitioner's hearing request does not show that
Respondent applied unpronul gated rules in denying his |icense
application. Rather, it shows that Petitioner does not agree
w th Respondent's direct application of the lawit is required
to enforce.

47. Respondent's Mdtion to Dismss or for Summary Fi nal
Order seeks attorney fees and cost under Sections 120.569(2)(e),
120.595(3), and 120.595(4), Florida Statutes. Section
120.595(3), Florida Statutes, no | onger applies because
Petitioner wthdrew his chall enge under Section 120.56(3),
Florida Statutes. Section 120.595(4), Florida Statutes, does
not provide authority for an award of fees and cost where, as
here, the agency is the prevailing party in a challenge to
agency action pursuant to Section 120.56(4), Florida Statutes.
Finally, Respondent is not entitled to fees and costs under
Section 120.569, Florida Statutes, because Petitioner did not
file his hearing request for any "inproper purposes, such as to
harass or to cause unnecessary delay, or for frivolous purpose
or needl ess increase in the cost of litigation."

ORDER

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED:
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That Petitioner's Request for Formal Adm nistrative Hearing
is dismssed.
DONE AND ORDERED this 2nd day of Novenber, 2000, in

Tal | ahassee, Leon County, Florida.

SUZANNE F. HOCD

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 2nd day of Novenber, 2000.

COPI ES FURNI SHED

Philip J. Stoddard
288 St. CGeorge Street
St. Augustine, Florida 32084

H Wayne Mtchell, Esquire
Department of State

Di vi si on of Licensing

The Capitol, Ml Station 4

Tal | ahassee, Florida 32399-0250

Deborah K. Kearney, General Counsel
Department of State

The Capitol, Lower Level 10

Tal | ahassee, Florida 32399-0250
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Honor abl e Kat herine Harris
Secretary of State

Department of State

The Capitol, Plaza Level 02

Tal | ahassee, Florida 32399-0250

Li z d oud, Chief

Bureau of Adm ni strative Code
The Elliott Building

Tal | ahassee, Florida 32399-0250

Carrol | Webb, Executive Director

Joint Adm nistrative Procedure Comm ttee
120 Hol | and Bui | di ng

Tal | ahassee, Florida 32399-1300

NOTI CE OF RI GHT TO APPEAL

A party who is adversely affected by this final order is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedi ngs are governed by the Florida Rul es
of Appellate Procedure. Such proceedi ngs are comrenced by
filing one copy of the notice of appeal with the Agency C erk of
the Division of Admnistrative Hearings and a second copy,
acconpanied by filing fees prescribed by law, with the D strict
Court of Appeal, First District, or with the District Court of
Appeal in the Appellate District where the party resides. The
noti ce of appeal nust be filed within 30 days of rendition of
the order to be reviewed.
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